BEFORE THE PUBLIC UTILITIES COMMISSION

FILED
11-01-06
OF THE STATE OF CALIFORNIA 04:59 PM

Order Instituting Rulemaking to Implement the
Commission’s Procurement Incentive Framework
and to Examine the Integration of Greenhouse Gas
Emissions Standards into Procurement Policies.

Rulemaking 06-04-009
(Filed April 13, 2006)

N N N N N N

REPLY COMMENTS OF THE

CALIFORNIA MUNICIPAL UTILITIES ASSOCIATION ON COMMERCE CLAUSE
ISSUES RAISED BY THE CENTER FOR ENERGY AND ECONOMIC

November 1, 2006

DEVELOPMENT

Bruce McLaughlin

C. Anthony Braun

Braun & Blaising, P.C.

915 L Street, Suite 1420
Sacramento, CA 95814

Tel: (916) 326-5812

Fax: (916) 326-5813

Email: mclaughlin@braunlegal.com

Attorneys for the
California Municipal Utilities Association



BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

)
Order Instituting Rulemaking to Implement the )
Commission’s Procurement Incentive Framework ) Rulemaking 06-04-009
and to Examine the Integration of Greenhouse Gas ) (Filed April 13, 2006)
Emissions Standards into Procurement Policies. )
)
REPLY COMMENTS OF THE

CALIFORNIA MUNICIPAL UTILITIES ASSOCIATION ON COMMERCE CLAUSE
ISSUES RAISED BY THE CENTER FOR ENERGY AND ECONOMIC
DEVELOPMENT

In accordance with the Assigned Commissioner’s Ruling: Phase 1 Amended Scoping
Memo and Request for Comments on Final Staff Recommendations (“ACR”), filed October 5,
2006, in Rulemaking R.06-04-009 (“Rulemaking”), and pursuant to the Rules of Practice and
Procedure of the Public Utilities Commission (“CPUC” or “Commission’) of the State of
California, the California Municipal Utilities Association (“CMUA”) hereby files these Reply
Comments in response to the ACR “providing respondents and interested parties a separate
opportunity to respond to Section B and related attachments” presented by the Center For
Energy and Economic Development’s [CEED] Comments on Draft Workshop Report
(“Comments”), filed September 8§, 20061

1. Reply Comments

In its Comments, CEED states that a violation of the Commerce Clause of the United
States Constitution will occur should the Commission set an interim, load-based emissions

performance standard for power plants.> CEED states that an emission performance standard

9999

such as the one outlined in the Draft Workshop Report “plainly “blocks the flow”” of coal,

1 ACR at 3.
2 CEED Comments at 13.



oil, and other types of generation at the California border,” thereby “preclud[ing] Out-of-State

Suppliers from Competing in California’s Markets.”™

In particular, CEED claims that the
proposed performance standard in the Draft Workshop Report has both discriminatory and
extraterritorial effects on interstate commerce.>

CMUA recognizes that CEED has raised a number of significant legal issues,
however, the overly aggressive schedule of this Rulemaking does not allow new parties any
meaningful opportunity to consider and comment on this complicated subject matter. Since
CMUA’s members are non-jurisdictional to this Commission, there is not, and has never been
a legal obligation for their participation in this Rulemaking. This was particularly true before
this Rulemaking was recently expanded on October 5, 2006 to include the implementation of
Senate Bill 1368 for Commission-jurisdictional load-serving entities.

Without waiving any of its rights, CMUA and its members intend to cooperatively
engage in the rulemaking proceedings at the CPUC and the California Energy Commission,
however, the time frame set by the Commission for conducting this Rulemaking is too short

to afford CMUA an opportunity to thoroughly research or comment on these issues raised by

CEED.

Dated: November 1, 2006 Respectfully submitted,
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L

Bruce McLaughlin, Esq.
Braun & Blaising, P.C.
915 L Street, Suite 1420
Sacramento, CA 95814
(916) 326-5812
(916) 326-5813 (facsimile)
mclaughlin@braunlegal.com

Attorneys for the California Municipal Utilities Assn.
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served a copy of the attached:

REPLY COMMENTS OF THE
CALIFORNIA MUNICIPAL UTILITIES ASSOCIATION ON COMMERCE CLAUSE
ISSUES RAISED BY THE CENTER FOR ENERGY AND ECONOMIC
DEVELOPMENT

on all known parties to R.06-04-009 by transmitting an e-mail message with the
document attached to each party named in the official service list. I served a copy of the
document on those without e-mail addresses by mailing the document by first-class mail
addressed as follows:

See attached service list

Executed this 1* day of November 2006, at Sacramento, California.

Vicki Ferguson
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WINSTON & STRAWN LLP 505 MONTGOMERY STREET, SUITE 800
101 CALIFORNIA STREET, 39TH FLOOR SAN FRANCISCO, CA 94111-6533
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BERKELEY, CA 94720

PHILLIP J. MULLER

SCD ENERGY SOLUTIONS
436 NOVA ALBION WAY
SAN RAFAEL, CA 94903

KENNY SWAIN

POWER ECONOMICS

901 CENTER STREET
SANTA CRUZ, CA 95060

ERIC WANLESS

NATURAL RESOURCES DEFENSE COUNCIL
111 SUTTER STREET, 20TH FLOOR

SAN FRANCISCSO, CA 95104

RICHARD SMITH

MODESTO IRRIGATION DISTRICT
1231 11TH STREET

MODESTO, CA 95352-4060

ROGER VANHOY

MODESTO IRRIGATION DISTRICT
1231 11TH STREET

MODESTO, CA 95354

RICHARD MCCANN, PH.D

M. CUBED

2655 PORTAGE BAY, SUITE 3
DAVIS, CA 95616

REED V. SCHMIDT

VICE PRESIDENT

BARTLE WELLS ASSOCIATES
1889 ALCATRAZ AVENUE
BERKELEY, CA 94703

CLYDE MURLEY
CONSULTANT

600 SAN CARLOS AVENUE
ALBANY, CA 94706

RYAN WISER
BERKELEY LAB
MS-90-4000

ONE CYCLOTRON ROAD
BERKELEY, CA 94720

CARL PECHMAN

POWER ECONOMICS

901 CENTER STREET
SANTA CRUZ, CA 95060

MAHLON ALDRIDGE
ECOLOGY ACTION

PO BOX 1188

SANTA CRUZ, CA 95060

JOY A. WARREN

ATTORNEY AT LAW

MODESTO IRRIGATION DISTRICT
PO BOX 4060

MODESTO, CA 95352

CHRISTOPHER J. MAYER
MODESTO IRRIGATION DISTRICT
1231 11TH STREET

MODESTO, CA 95354

CLARK BERNIER

RLW ANALYTICS

1055 BROADWAY, SUITE G
SONOMA, CA 95476

CAROLYN M. KEHREIN

ENERGY MANAGEMENT SERVICES
1505 DUNLAP COURT

DIXON, CA 95620-4208



CALIFORNIA ISO

LEGAL AND REGULATORY DEPARTMENT
151 BLUE RAVINE ROAD

FOLSOM, CA 95630

DAVID BRANCHCOMB
BRANCHCOMB ASSOCIATES, LLC
9360 OAKTREE LANE

ORANGEVILLE, CA 95662

ELLEN WOLFE

RESERO CONSULTING

9289 SHADOW BROOK PL.
GRANITE BAY, CA 95746

CURT BARRY
717 K STREET,
SACRAMENTO, CA

SUITE 503
95814

EDWARD J. TIEDEMANN

ATTORNEY AT LAW

KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD
400 CAPITOL MALL, 27TH FLOOR
SACRAMENTO, CA 95814-4416

KAREN NORENE MILLS

ATTORNEY AT LAW

CALIFORNIA FARM BUREAU FEDERATION
2300 RIVER PLAZA DRIVE
SACRAMENTO, CA 95833

DENISE HILL

DIRECTOR

4004 KRUSE WAY PLACE,
LAKE OSWEGO, OR 97035

SUITE 150

ANNIE STANGE
ALCANTAR & KAHL
1300 SW FIFTH AVE.,
PORTLAND, OR 97210

SUITE 1750

MARK C. TREXLER

TREXLER CLIMATE+ENERGY SERVICES, INC.
529 SE GRAND AVE,M SUITE 300
PORTLAND, OR 97214-2232

LISA SCHWARTZ

SENIOR ANALYST

ORGEON PUBLIC UTILITY COMMISSION
PO BOX 2148

SALEM, OR 97308-2148

SAEED FARROKHPAY

FEDERAL ENERGY REGULATORY COMMISSION
110 BLUE RAVINE RD., SUITE 107
FOLSOM, CA 95630

SCOTT TOMASHEFSKY
NORTHERN CALIFORNIA POWER AGENCY
180 CIRBY WAY

ROSEVILLE, CA 95678-6420

AUDRA HARTMANN

LS POWER GENERATION

980 NINTH STREET, SUITE 1420
SACRAMENTO, CA 95814

STEVEN KELLY

INDEPENDENT ENERGY PRODUCERS ASSN
1215 K STREET, SUITE 900
SACRAMENTO, CA 95814-3947

BALWANT S. PUREWAL

DEPARTMENT OF WATER RESOURCES
3310 EL CAMINO AVE., LL-90
SACRAMENTO, CA 95821

KAREN LINDH
LINDH & ASSOCIATES

7909 WALERGA ROAD, NO. 112, PMB119
ANTELOPE, CA 95843

KEVIN FOX

STOEL RIVES LLP

900 SW FIFTH AVENUE, SUITE 2600

PORTLAND, OR 97204
ALAN COMNES

WEST COAST POWER
3934 SE ASH STREET
PORTLAND, OR 97214

SAM SADLER

OREGON DEPARTMENT OF ENERGY
625 NE MARION STREET

SALEM, OR 97301-3737

JESUS ARREDONDO
NRG ENERGY INC.
4600 CARLSBAD BLVD.
CARLSBAD, CA 99208
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TIM HEMIG

DIRECTOR

NRG ENERGY

4600 CARLSBAD BLVD.
CARLSBAD, CA 99208

JAMES LOEWEN

CALIF PUBLIC UTILITIES COMMISSION
RATEMAKING BRANCH

320 WEST 4TH STREET SUITE 500

LOS ANGELES, CA 90013

CHRISTINE S. TAM

CALIF PUBLIC UTILITIES COMMISSION
ELECTRICITY RESOURCES & PRICING BRANCH
ROOM 4209

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

JACLYN MARKS

CALIF PUBLIC UTILITIES COMMISSION
DIVISION OF STRATEGIC PLANNING
ROOM 5119

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

JUDITH IKLE

CALIF PUBLIC UTILITIES COMMISSION
ENERGY RESOURCES BRANCH

ROOM 4012

505 VAN NESS AVENUE
SAN FRANCISCO, CA 94102-3214
KRISTIN RALFFEF DOUGLAS

CALIF PUBLIC UTILITIES COMMISSION
DIVISION OF STRATEGIC PLANNING
ROOM 5119

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

MATTHEW DEAL

CALIF PUBLIC UTILITIES COMMISSION
ENERGY RESOURCES BRANCH

AREA 4-A

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214
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KAREN MCDONALD

POWEREX CORPORATION

1400,

666 BURRAND STREET

VANCOUVER, BC V6C 2X8

CANADA

CHARLOTTE TERKEURST

CALIF PUBLIC UTILITIES COMMISSION
DIVISION OF ADMINISTRATIVE LAW JUDGES
ROOM 5117

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

DONALD R. SMITH

CALIF PUBLIC UTILITIES COMMISSION
ELECTRICITY RESOURCES & PRICING BRANCH
ROOM 4209

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

JONATHAN LAKRITZ

CALIF PUBLIC UTILITIES COMMISSION
DIVISION OF ADMINISTRATIVE LAW JUDGES
ROOM 5020

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

JULIE A. FITCH

CALIF PUBLIC UTILITIES COMMISSION
DIVISION OF STRATEGIC PLANNING
ROOM 5203

505 VAN NESS AVENUE
SAN FRANCISCO, CA 94102-3214
LAINIE MOTAMEDI

CALIF PUBLIC UTILITIES COMMISSION
DIVISION OF STRATEGIC PLANNING
ROOM 5119

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

MEG GOTTSTEIN

CALIF PUBLIC UTILITIES COMMISSION
DIVISION OF ADMINISTRATIVE LAW JUDGES
ROOM 2106

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214



MERIDETH STERKEL

CALIF PUBLIC UTILITIES COMMISSION
ENERGY RESOURCES BRANCH

AREA 4-A

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

SARA M. KAMINS

CALIF PUBLIC UTILITIES COMMISSION
ENERGY RESOURCES BRANCH

AREA 4-A

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

BILL LOCKYER

STATE ATTORNEY GENERAL

STATE OF CALIFORNIA, DEPT OF JUSTICE
PO BOX 944255

SACRAMENTO, CA 94244-2550

MICHAEL SCHEIBLE

DEPUTY EXECUTIVE OFFICER
CALIFORNIA AIR RESOURCES BOARD
1001 I STREET

SACRAMENTO, CA 95677

B. B. BLEVINS

EXECUTIVE DIRECTOR
CALIFORNIA ENERGY COMMISSION
1516 9TH STREET, MS-39
SACRAMENTO, CA 95814

KAREN GRIFFIN

EXECUTIVE OFFICE

CALIFORNIA ENERGY COMMISSION
1516 9TH STREET, MS 39
SACRAMENTO, CA 95814

PIERRE H. DUVAIR

CALIFORNIA ENERGY COMMISSION
1516 NINTH STREET, MS-41
SACRAMENTO, CA 95814

NANCY RYAN

CALIF PUBLIC UTILITIES COMMISSION
EXECUTIVE DIVISION

ROOM 5217

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

THERESA CHO

CALIF PUBLIC UTILITIES COMMISSION
EXECUTIVE DIVISION

ROOM 5207

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

GRANT A. ROSENBLUM
STAFFEF COUNSEL
CALIFORNIA ISO

151 BLUE RAVINE ROAD
FOLSOM, CA 95630

MEG GOTTSTEIN
ADMINISTRATIVE LAW JUDGE

PO BOX 210/21496 NATIONAL STREET
VOLCANO, CA 95689

DON SCHULTZ

CALIF PUBLIC UTILITIES COMMISSION
ELECTRICITY RESOURCES & PRICING BRANCH
770 L STREET, SUITE 1050

SACRAMENTO, CA 95814

LISA DECARLO

STAFF COUNSEL

CALIFORNIA ENERGY COMMISSION
1516 9TH STREET MS-14
SACRAMENTO, CA 95814
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